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ARGUMENT

L The County may not rely on “some inherent authority” to “reconsider” its
Final Written Decision; the County’s doing so was illegal.

As conceded by both the County and sPower, neither the County Land Use
Development and Management Act, Utah Code Ann. § 17-27a-101 et seq., (“CLUDMA”)
nor the San Juan County Zoning Ordinance (“Zoning Ordinance”), provide for
reconsideration of the Final Written Decision of the County Commission sitting as the
“appeal authority” under Utah Code Ann. § 17-27a-103 and -701. Thus their “some
inherent authority” argument fails for multiple reasons.

First, CLUDMA, as the sole source of authority delegated by the Utah legislature
for counties to regulate land use, does not provide any hint of either authority for, or
procedure to, reconsider a final written decision.! To the contrary, Utah Code Ann. § 17-
27a-801(2)(a) provides “any person adversely affected by a final decision made in the
exercise of or in violation of the provisions of this chapter may file a petition for review of
the decision with the district court within 30 days after the decision is final.” Simply put,
if the Utah Legislature had intended to delegate either authority for, or a procedure to
reconsider appeal authority final decisions, it would have done so in CLUDMA. 1t did not.

Id.

! The power for the County to regulate the use of land is delegated by the Utah Legislature
through Title 17, Chapter 27a of the Utah Code. Counties hold no inherent authority to
regulate the use of land. See Toone v. Weber Cty., 2002 UT 103, 9 7, 57 P.3d 1079.



Further, CLUDMA requires that each appeal authority “conduct each appeal and
variance request as described by local ordinance.” Utah Code Ann. § 17-27a-706.
(emphasis added). Accordingly, the County was required, at a minimum, to provide for
reconsideration in its own ordinances before it could grant reconsideration.? No Zoning
Ordinance provides for or sets forth a mechanism for reconsideration. Thus any “inherent
authority” of the County to grant reconsideration is nothing more than an academic
question as the County failed to even attempt to provide the ability or procedure for its land
use appeal authority to reconsider a Final Written Decision. Instead, the Zoning Ordinance
mimics CLUDMA, providing only that “[t]he decision of the Board of County
Commissioners may be appealed to the District Court provided such appeal is filed within
thirty (30) days of the Commission decision.” Zoning Ordinance 6-7. Here, there is neither
authority nor procedure to reconsider the Final Written Decision of the County
Commission as the land use appeal authority.

A. Even if the County Commission indeed holds “some inherent authority”

to reconsider a Final Written Decision, the failure to adopt ordinances
or rules providing for and governing reconsideration is fatal.

CLUDMA provides for and allows limited addition to and tailoring by the County
of the County’s delegated authority to regulate land use. See Utah Code Ann. § 17-27a-

102(b). “To accomplish the purposes of this chapter, counties may enact all ordinances,

2 Other Utah counties have adopted such rules. For example, Salt Lake County Ordinance
2.04.150 “Public Hearings” provides for rehearing of issues not “contrary to Utah law”
where “an aggrieved person files a written request for rehearing that includes new evidence
which the council determines to justify reconsideration of its decisions. A request for
rehearing shall be filed within ten days from the date of the original decision.”

2



resolutions, and rules ... that they consider necessary or appropriate for the use and
development of land within the unincorporated area of the county...” As stated above, the
Zoning Ordinance does not provide powers or procedures for reconsideration. Instead,
Zoning Ordinance 6-7 provides only for appeal from the County Commission to the district
court.

Despite the lack of authority or procedure, the County seeks to convince this Court
to fill this huge legal vacuum with bald and unexpressed “inherent authority.” In other
words, despite no adopted ordinance providing for, or even establishing a procedure to
reconsider, the County asks this Court to hold that a county land use appeal authority may
still reconsider and reverse a final Written Decision without notice, at any time, for any
reason, or no reason at all. (Or, as in the present case when it is threatened with a $100
million lawsuit.) None of the cases cited by the County has even come close to sanctioning
or even suggesting such a wide open, unexpressed, unrestrained, and lawless,
reconsideration avenue.?

For example, in Clark v. Hansen, 641 P.2d 914, 915 (Utah 1981) the statement
“[i]nherent in the power to make an administrative decision is the authority to reconsider a

decision” refers to a state agency which had duly adopted and was following rules that

3 The mischief and chaos such a precedent would cause is easy to imagine. For example,
does a request for reconsideration toll the 30 day period to appeal to district court pursuant
to Section 17-27a-801(2)(a)? If so, when does that period begin again in the event of
inaction by the county? If not, can the county and the district court simultaneously consider
the aggrieved party’s request? How many reconsiderations are permitted? These are just a
few likely scenarios if this Court were to adopt the County and sPower’s wide-open, no
rules needed, reconsideration power.



provided for and governed reconsideration of its final decision.* See also Career Serv.
Review Bd. v. Utah Dept. of Corr., 942 P.2d 933 (Utah 1997) (agency had adopted rules
governing reconsideration). Ignoring these fatal, self-inflicted, distinguishing flaws, of
failure to adopt any ordinance or rule allowing, or providing a process, for reconsideration,
the County argues that these cases gave the County Commission “inherent authority”
absent any statute, ordinance, rule or adopted procedure to reconsider and reverse, ex parte
and ad hoc, its Final Written Decision remanding NMA’s revocation appeal to the Planning
Commission to rehear revocation of the sPower Amended CUP. The County Commission,
as the legislative body of San Juan County, could have easily provided, but chose not to
provide, for or adopt any procedure to reconsider its own Final Written Decision. Instead
it adopted Zoning Ordinance 6-7, which directs that the only relief after a Final Written
Decision is issued is further appeal to the district court.

Thus, even if one were to accept the argument that the County had “some inherent
authority” to provide for and adopt a reconsideration procedure, no Utah Court has ever
held that a city or county, or a state administrative agency may reconsider a final Written

Decision when no reconsideration mechanism has been adopted.® Accordingly, the ruling

* While Clark predates UAPA, the State Engineer was authorized to adopt rules under the
Utah Rulemaking Act which was adopted in 1974. This Act addressed concerns over the
power of state administrative agencies to adopt rules.

3 Utah’s courts are similarly bound by the duly adopted Utah Rules of Civil and Appellate
Procedure, which tightly govern all aspects of reconsideration of a final order, judgment,
or issued opinion.



of the district court must be reversed with instructions to reinstate the original Final Written
Decision of the County Commission, remanding this matter to Planning Commission so
that a revocation hearing on the Amended CUP is held where NMA may, for the very first
time, submit evidence and testimony regarding why the Amended CUP must be revoked
for sPower’s failure to abide by the conditions of the Amended CUP.$

II.  The conclusory decision of the Planning Commission declining to revoke

the Amended CUP was fatally deficient, precluding meaningful appellate
review.

The insufficiency of the Planning Commission’s conclusory and factually
unsupported decision not to revoke the Amended CUP was a key element of NMA’s appeal
before the district court (R2394-2400A, R2662-2666A) and remains a key element in this
appeal. Both this Court and the Utah Supreme Court have provided clear standards as to
what an administrative decision must include to be sufficient for appellate review and have
held that when a decision of a land use authority fails to meet the required standards, it is
impossible to rehabilitate the deficient decision on appeal and the only remedy is remand

to the administrative body to make and enunciate the required findings and conclusions.

8 In the nearly four years that have passed since the County Commission originally ordered
the Planning Commission to hold a new revocation hearing, sPower has made no attempt
to cure any of its ongoing violations. Instead, sPower continues to rely on its $100 million
lawsuit threat to coerce, intimidate and co-opt San Juan County. The most recent example
is the joint response brief of sPower and San Juan County — the regulator and the regulated
under the Amended CUP.



A. This Court’s holding in Palmer v. St. George City Council requires
remand to the Planning Commission for a new hearing.

The refusal to allow NMA to submit evidence to the Planning Commission renders
it impossible to affirm the Planning Commission’s decision not to revoke the Amended

CUP. As this Court has recently held:

“The failure of an agency to make adequate findings of fact on
material issues renders its findings arbitrary and capricious
unless the evidence is clear, uncontroverted and capable of
only one conclusion.” Without any findings of fact, or even a
discussion on the record to support a decision, this court cannot
perform its duty of reviewing the agency’s decision ‘in
accordance with established legal principles and of protecting
the parties and the public from arbitrary and capricious
administrative action.’

Palmer v. St. George City Council, 2018 UT App 94, 9 38, 427 P.3d 423 (citations omitted)
(emphasis added).

The evidence was “clear, uncontroverted and capable of only one conclusion,” in
this case only because the Planning Commission barred NMA from submitting its
evidence.” Id. IfNMA had been allowed to participate at the Planning Commission hearing
by submitting its evidence, the evidence on revocation would not have been “clear,
uncontroverted, and capable of only one conclusion.” For this reason alone remand to the
Planning Commission so that NMA may submit its evidence is the only remedy.

Barring NMA from participating in the revocation hearing indelibly taints the

decision of the Planning Commission not to revoke the Amended CUP such that it cannot

7 Much of the documentary evidence that NMA was barred from submitting was later
submitted to the County Commission on appeal. See R2175-2372B. However, the County
Commission cannot rehabilitate the errors and deficiencies of the Planning Commission’s
ruling.
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